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Executive Summary
A principal goal of many developing countries and countries in transition is the creation of a law-based state. This emphasis arises from the
widely held belief that the existence of the rule of law, accompanied by
democracy and political freedom, is necessary for growth and economic
prosperity.
The rule of law replaces arbitrary will with the requirement that the
state articulate reasons to support the use of power, and it promises that
citizens may be bound only by commands that are the result of a fair,
rational process. In order to achieve its goals, the rule of law requires fairly generalized rule through law, a substantial amount of legal predictability, a legislative function to promulgate the commands and a separate
adjudicative process to establish their legitimacy and particular applications, and widespread adherence to the principle that no one is above the
law.
The democratic ideal further requires that a genuine law-based state
must be legitimized by the consent of the governed. The democratic lawbased state is therefore closest to the ideal of the rule of law in that it
presupposes accountability to its citizens and an active civil society that
respects the basic rights and freedoms of its citizens.
Within this conceptual framework, establishing a law-based state
requires the creation of a legal framework both to support and define the
operations of the state and to create the parameters within which individuals, businesses, and other legal entities may function. For this framework to assume vitality, democratic institutions must be created, institutions not only capable of producing rules but also capable of providing
standards for determining which rules are to be recognized. Finally, a rule
of law culture must be developed, and individuals must come to believe
that law, in its proper sphere, is supreme.
Today, Cuba does not operate under what can be described, even
under the broadest description, as a rule of law. Cuba, of course, is ruled
by law in that there is a plethora of laws in Cuba. However, Cuba is not
a government constrained by law. The lack of any democratic institutions
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and the lack of respect for law and state authority in general will make the
transition to democracy and the creation of a law-based state in Cuba a
long and arduous process. It will entail not only the creation of new democratic institutions and a completely new legal framework, but also, and
perhaps most difficult, the creation of a civil society with respect for law
and public institutions — a rule of law culture.
After a transition begins, Cuba will be required to build the rule of
law from the ground up. The process should begin with an attempt at
building a rule of law culture. Creating a rule of law culture will require
that citizens begin to participate in the political life of the nation and create, through and by their consent, a new government, accountable to its
citizens. The clearest way to manifest the consent to a new government is
through popular adoption of a constitution. The process of promulgating
post-communist constitutions has differed in transition countries but all
of the countries of East and Central Europe and Russia have taken this
important step in their efforts to create democratic law-based states.
Cubans should establish a process for the adoption of a constitution
that reflects the values of the society, sets the parameters for the state, and
sets forth the basic rights of citizens. Procedures should be established for
the creation of some kind of constituent assembly in which representatives would debate and draft a proposed constitution. The constitutional
assembly should include either an equal or proportionate number of
representatives from all sectors of Cuban society, including opposition
groups or dissident groups, whether in Cuba or in exile, members of the
Cuban Communist Party (Partido Comunista Cubano – PCC), and members of any other political party or non-governmental organization
that exists in Cuba at the time a transition begins. Each representative
group would select its delegates. The draft constitution should be
adopted by popular vote or by a majority of delegates or representatives
to the constituent assembly. Depending on the procedures established,
competitive elections could follow or precede the promulgation of a new
constitution.
The process of creating the rule of law does not end, however, with
the promulgation of a new constitution. The creation of democratic institutions that further support the rule of law must follow. Building democratic institutions, particularly where none have existed, will take years.
While the importance and difficulty of creating democratic institutions
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cannot be underestimated, efforts must be made to establish such institutions because without them no structure will be available for governance
and reforms will stall or fail.
The institutions created to legitimize the use of state power should
include institutions that will permit accountability and protect the expectations created by the rule of law. Accordingly, numerous institutions
should be created and developed, including a democratic electoral
process and a free press. Free elections and a free press will enhance
accountability and permit the strengthening of democratic ideals and
institutions. Other existing institutions, including the judiciary, the legal
profession, the educational system, and law enforcement, must also be
reformed or recreated to function in an open society. An independent judiciary, independent lawyers trained to advocate cases on behalf of clients
and uphold individual and property rights, an educational system that fosters civic values and seeks to teach citizens about their rights and obligations in a free society, and a police force free of corruption that is no
longer used for repressive purposes are all necessary to create a strong,
free society.
Another major component of reform is the incorporation of the concepts of separation of powers and judicial review into the constitution.
The introduction of these two concepts into a new Cuban Constitution
will create institutional constraints on power and operate to control the
abuse or misuse of power.
Once transition begins and a legislative body is constituted, the
process of creating a legal framework for Cuba can begin in earnest. The
newly constituted legislature should have the authority to repeal existing
laws and pass the many new laws necessary to foster economic growth
and protect the rights of citizens. As part of this process, the legislature
should consider creating procedures to review existing laws to determine
which require immediate repeal or reform and to determine what areas of
legislation require immediate attention. Among the laws requiring immediate repeal are numerous criminal laws that violate individual or human
rights, such as the law against “dangerousness,” laws labeling those who
speak against Fidel Castro or the government as “counterrevolutionaries”
and making them subject to criminal prosecution, and laws limiting free
speech or the freedom to assemble. Among the areas of immediate concern for reform or the passage of new laws are laws governing entry into
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or exit from the market including laws permitting ownership of private
property, establishing contract rights and governing the creation of business entities, such as corporations, partnerships, limited liability companies, etc. and banking and finance laws. Each area of reform will require
extensive study and debate, as well as numerous attempts at drafting.
Because all reforms cannot be undertaken at once, the process is often
incremental. Nonetheless, a big push should be made in the initial stages
in an effort to create a basis for immediate economic and political reform
and the creation of new institutions to support the reforms.
Finally, new laws must be tailored to Cuba’s present circumstances
and to create standards of behavior that are consistent with the political,
economic, and moral values of the society, as well as its traditions and
cultural norms. Laws that fail to accommodate these factors can be rejected, widely disregarded, or fail to operate as intended.
Establishing the rule of law is arguably one of the most important
and difficult elements of transition. The task of transforming Cuba
from a lawless society to a law-based one will require changes not only
in the legal order but also the political, social, and cultural order. Success
is not ensured. Reforms likely will be pursued against the opposition of
an entrenched bureaucracy and extensive cronyism. Ultimately, the
success of democratic reforms will require broad support by all segments
of society.
A culture capable of supporting the rule of law will begin to develop
if that broad support materializes and the majority of citizens consent to
a given form of government, accept a democratic rule of law, and conform their behavior to the norms set forth in the laws. Further strengthening of the rule of law culture will occur over time as citizens begin to
see that the government is in fact accountable to them, that their political
leaders respect the law and do not hold themselves above it, that the
institutions they create operate to protect their individual rights and the
rights of others in society, that there are processes and mechanisms
for checking state power, and that they are generally benefited by
conforming to laws.

iv

Establishing the Rule of Law in Cuba
Introduction
The existence of the rule of law is commonly associated with democracy, freedom, and economic prosperity. It is not surprising, then, that
establishing a rule of law is the stated goal of many developing countries
and countries undergoing transition. But what is the rule of law? What
institutions support it? What does establishing the rule of law entail?
What can we expect the process to be like? Can it be hastened?
These questions must be addressed in any discussion regarding the
future of Cuba. The process of transition is by its nature somewhat fluid,
and the processes or programs implemented at the time a transition begins
may have to be adapted to changing or unexpected conditions.
Nonetheless, this discussion can serve as a guide in any future efforts to
create a law-based state in Cuba by clarifying the nature of the rule of law
and identifying and addressing the elements necessary to establish it.
The purposes of this paper are 1) to provide an overview of the concept of the rule of law; 2) to provide an overview of Cuba’s current legal
and political structure as they relate to the rule of law; and 3) to discuss
ways the rule of law can be promoted in Cuba after a transition.

The Rule of Law Defined1
In framing a government which is to be administered by
men over men, the great difficulty lies in this: You must
first enable the government to … [control] the governed;
and in the next place, oblige it to … [control] itself.2
The rule of law is an ideal that, at its most basic level, seeks to control the use of power. It requires that power be used only if the exercise
of that power is authorized or permitted by law or by a legal grant of
power from a legitimate, legally constituted authority. The rule of law
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incorporates two principal ideas: 1) laws must replace the arbitrary use of
power; and 2) all persons are equal before the law and are subject to the
law.3 Arbitrary will is replaced by the requirement that the state articulate
reasons supporting the use of power.4
The rule of law does not promise results so much as it
promises an approach, a process, a practice of reason
giving, a set of argumentative conventions. The rule of
law sets bounds to its discourse. Insofar as the rule of law
is itself a rule, it is a rule of inclusion and exclusion of
reasons, a rule of pedigree.5
Thus, the rule of law promises that citizens may be bound only by
lawful commands and that a fair, rational process permits citizens to challenge the state’s power. The rule of law also promises individual freedom to pursue prosperity or happiness without undue interference from
the state.6 In order to fulfill these promises, “the rule of law requires
fairly generalized rule through law; a substantial amount of legal predictability…; a significant separation between the legislative and the
adjudicative function; and widespread adherence to the principle that no
one is above the law.”7
The rise of constitutionalism has added an additional element to the
conception of the rule of law. In order to establish a true rule of law, a
government that purports to create a law-based state must be legitimized
by the consent of the governed. If there is no consent on the part of the
governed, the requirements of the rule of law are not met, as even tyrants
and dictators can claim that theirs is a rule by or through law. The democratic law-based state is therefore the closest to the ideal of the rule of law
in that it presupposes accountability to its citizens and an active civil
society that respects the basic rights and freedoms of its citizens.8
James W. Torke, professor of law at the University of Indiana, has
described the rule of law as a three-level pyramid.9 The uppermost level
of the pyramid consists of laws themselves, such as the constitution,
statutes, rules, and regulations. These are law’s “formal constraints.”10
The middle section of the pyramid consists of institutions such as constitutional government, separation of powers, judicial review by independent courts, a free press, free elections, and open governmental processes.
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These are “institutional constraints.”11 The base of the pyramid, the part
that supports the whole structure, is the belief in the rule of law — the
belief that law, in its proper sphere, is supreme.12 Without widespread
acceptance of this belief, a rule of law cannot be supported.
Within this conceptual framework, establishing a law-based state
requires the creation of a legal framework supporting the operation of the
state and creating the parameters within which individuals, businesses,
and other legal entities may function. In order to create, implement, interpret, and apply those laws, democratic institutions must be created to
establish parameters for producing rules and to provide standards for
determining which rules will be recognized.13 Finally, a rule of law
culture must be developed and individuals must come to believe in the
promises and accept the obligations of the rule of law.

The Status of the Rule of Law in Cuba
Cuba’s history as an independent nation reflects a less than exemplary regard for the rule of law. Throughout the short life of the Republic,
from 1902 to 1959, Cubans pursued the ideal of creating a democracy;
indeed, the dream of an independent, democratic, and socially just Cuba
had fueled the drive for independence. Though a variety of political parties flourished and attempted to participate in the political life of the
nation during the years of the Republic, neither the observance of laws
nor respect for institutions was ever very strong. The years between independence and Castro’s rise to power were marked by periods of relative
stability followed by political and civil unrest. Corruption and venality
were serious obstacles to the political and economic development of the
country and the creation of a democratic state. On numerous occasions,
elections were marked by fraud or were suspended due to civil unrest,
and, as a result, Cuba suffered several military occupations by the United
States pursuant to the infamous Platt Amendment.14
A high point in Cuban political history was the promulgation of the
1940 Cuban Constitution by a Constitutional Assembly made up of
representatives of all of Cuba’s political parties. The 1940 constitution
was viewed as a breakthrough in Cuba’s political life and was intended to
establish the parameters of a democratic state with an emphasis on the
promotion of social equality. Many hoped that the new constitution,
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adopted with such broad support, would herald a new era in Cuban politics. The high hopes were soon dashed. Many of the provisions of the
1940 constitution were never fully implemented, and political instability
was not ameliorated. The last free presidential elections in Cuba took
place in 1948, as Batista’s military coup thwarted the scheduled 1952
election. Soon after Batista’s coup, the 1940 constitution was suspended,
setting the stage for the emergence of Castro.
Today, Cuba does not operate under even the most liberal definition
of the rule of law. Some may describe it as a rule by law in that there is a
plethora of laws in Cuba;15 however, Cuba is not a government constrained by law. Rather it uses “law as an obliging instrument of power.”16
In order to understand what this means, it is necessary to review the structure of government and the legal system in Cuba.
The government is structured under the “unity of power” principle.17
Under this theory all legislative and executive powers of a state are
assigned or delegated to one representative democratic body. “This representative political organ is the supreme organ of state power and the
only one able to create law and control the activities of all other state
organs.”18 Under the concept of unity of power, a pyramidal structure is
created whereby “actual decision-making is concentrated in a few hands
while, in theory, all power, …is ultimately traced back to the election of
the municipal assemblies.”19 The Cuban Constitution achieves this result
and ultimately places all legislative and executive power in the hands of
Castro.
For the last 43 years, Cuba has been ruled by one man, Castro,
through one party, the Cuban Communist Party (Partido Comunista
Cubano — PCC). The PCC, with Castro at its head, is the driving force
of the Cuban state.20 It “organizes and guides all common efforts towards
the creation of socialism and the advancement of communist society.”21
Citizens may not exercise their rights in opposition to the constitution or
laws of Cuba nor against the so-called decision of the Cuban people to
establish socialism.22
In every election since 1976, when the Castro regime began institutionalizing the Revolution and promulgated the communist Cuban
Constitution, Fidel Castro and his brother Raul have been unanimously
elected by the National Assembly as President and First Vice President,
respectively, of the Council of State. The National Assembly, itself the
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purported repository of the people’s power, is elected from preapproved
slates of candidates compiled by the PCC. It meets for only a few days
each year and only to rubber-stamp the decisions emanating from the
Politburo of the PCC. While the National Assembly is out of session, the
Council of State and the Council of Ministers have virtually unfettered
authority to legislate any matter in any form they choose, usually under
the guidance and control of the Politburo and the PCC.
The entire legal system is based on the concept of socialist legality,
which defines the legal system as a political instrument to be used to promote socialist values and goals. Laws are interpreted and applied in whatever manner is required to achieve the socialist goals as defined by the
PCC. All other interests are subordinated to these goals, and when interpreting and applying laws under the concept of socialist legality, the ends
justify the means. The concept of socialist legality provides great flexibility to prosecutors, judges, and other state actors in applying and
interpreting the law.23 This flexibility, based as it is on changing expressions of socialist sensibility, conflicts with the rule of law in that
predictability in the application or interpretation of laws is consistently
sacrificed in favor of reaching the “right result.”
The judiciary is subservient to the political branches of government.24
Independent courts do not exist to adjudicate issues of law and fact or to
challenge government acts or the use of government power in any way.25
Judges in Cuba do not have the power of judicial review. Instead, it is the
National Assembly that has the right to determine the constitutionality of
all laws.26 Courts do not enforce existing laws uniformly. In fact, laws
often are not enforced at all, particularly as they relate to what few individual rights are available to Cubans,27 and when laws are enforced, they
are often enforced retroactively. Laws, regulations, or administrative
rules are not well publicized, and many are unaware of their application
until they run afoul of them, as often occurs with foreign companies
attempting to do business in Cuba. In addition, laws are changed frequently and without much notice.
Prosecutors are required to have “an extreme revolutionary sensibility” and apply and enforce laws to achieve revolutionary goals.28 The
criminal justice system is non-adversarial, with both prosecutors and
defense attorneys seeking “the truth.” Though a legal system need not
necessarily be adversarial, the combination of a non-adversarial system
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with the political structure of Cuba and its professed goal of advancing
socialism is not conducive to the protection of individual liberties and the
control of state power.
The state-controlled economy in Cuba, heavily reliant on the Soviet
Union and never independently strong, disintegrated along with the
Soviet Union. Since 1990, Cuba has been in a government designated
“Special Period” during which Cubans have been asked to make numerous personal sacrifices and accept great financial hardship for the sake of
preserving the communist nation. The Special Period is entering its thirteenth year with no apparent end in sight.29 Despite Castro’s efforts to
open up the island to foreign investment in 1992, Cuba’s 1998 gross
domestic product (GDP) was still 21 percent below the 1989 GDP.30
Against this political, legal, social, and economic backdrop, it is no
wonder that many Cubans are coming to regard laws as mere nuisances
at best or, at worst, as obstacles in their efforts to live day to day.
Antisocial and criminal behavior is increasing as more and more Cubans
steal or pilfer from state enterprises, deal in the black market, or turn to
prostitution or other means to survive. The circumstances in Cuba today
conspire to erode whatever respect might exist for the legitimacy of laws
in general as a means of ordering society.
The lack of any democratic institutions or respect for law and state
authority in general will make the transition to democracy and the creation of a law-based state in Cuba a long and arduous process. It will
entail not only the creation of new democratic institutions and a completely new legal framework, but also, and perhaps most difficult, the
creation of a civil society with respect for laws and institutions — a rule
of law culture.31

Establishing the Rule of Law in Cuba
The entire machinery of the Cuban state today is structured to allow
the arbitrary will of Castro and the PCC to be effected without obstacles.32
No procedures exist to check government power or guarantee accountability to citizens, as evidenced in the process through which the Castro
government recently quashed the Varela Project.33 To paraphrase James
Madison, Cuba’s government has had considerable success in controlling
the governed; it has failed abjectly to control itself. In short, there is no
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rule of law.
After a transition begins, Cuba will be required to build the rule of
law from the ground up. The process should begin with an attempt to
build the base of Torke’s pyramid — the creation of a rule of law culture.
This will require that citizens begin to participate in the political life of
the nation and create, through and by their consent, a new government.
Creating a government founded on the consent of the people is the only
way to begin to establish a rule of law culture. The first step, therefore,
should be the creation of a legitimate government accountable to its citizens in the form of a constitutional democracy. That government must, in
turn, begin building new institutions that will support democracy and a
rule of law in Cuba. Building democratic institutions, particularly where
none have existed, will take years, but the importance of creating those
institutions cannot be underestimated. Without them, no structure will be
given to government, and reforms will stall or fail.34 At the same time, the
process of creating a new framework of laws that will protect human
rights, individual rights, and property rights must begin.

The Belief in the Rule of Law: “The Rule of Law Culture”
In order for a law-based society to flourish, citizens must believe in
the rule of law. They must develop a legal culture wherein individuals
comply with the law, even when it is not in their short-term interests to do
so, in exchange for establishing a predictable legal order to govern the
relationship of the state and its citizens as well as individual rights and
property rights. This component of the rule of law is the most difficult to
achieve, yet, in the end, it is the most important one. If such a culture fails
to develop, laws will more often than not be observed in the breach, and
the ability of the state to establish a functioning legal order will fail, to the
detriment of all.
Communism in the post-totalitarian era does not promote or lend
itself to a respect for law or a voluntary desire to adhere to law.35 Instead,
the torpid system calls for regular ritualistic public acknowledgment or
approval of the government by citizens who privately disdain it or are
apathetic to it.36 How, then, does the post-totalitarian society begin to create a rule of law culture? It would appear that an important first step is to
change attitudes regarding law and the state and to involve citizens, as
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much as possible, in the political life of the state. One way to do this is
by starting from the premise that a new government in Cuba must be
established with the consent of citizens and that this new government
must be accountable to its citizens.
If a rule of law culture presupposes democratic accountability and
requires the consent of the governed to any government created, then how
may that consent be manifested? The clearest way to manifest consent to
a new government is through popular adoption of a constitution. The
process of promulgating post-communist constitutions has differed in
transition countries, but all of the countries of Eastern and Central Europe
and Russia have taken this important step in their efforts to create democratic law-based states.

The Czech Republic
In the Czech Republic, popular elections preceded the promulgation
of a new constitution. Popular elections were held in June 1992, after
which the parliament created a commission for the preparation of a new
constitution. This commission included representatives of all political
parties, in proportion to the number of persons registered in their respective parties, and it was presided over by the President of the Parliament.37
A draft constitution, based on the 1920 Czech Constitution, was presented to the commission and was debated and approved by the commission
within six months.38 The Parliament voted to adopt the constitution by an
overwhelming majority.39

Bulgaria
After the Bulgarian Communist Party Secretary and Head of State
was ousted in an intra-party coup in 1989, roundtable discussions began
between the Bulgarian Communist Party (later renamed the Bulgarian
Socialist Party) and the Union of Democratic Forces (UDF), a coalition
of trade unions, informal political organizations, religious organizations,
and environmentalists. Competitive elections were held in June 1990, and
a Grand National Assembly was elected. This Assembly promulgated a
new democratic Constitution in July 1991.40
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Hungary
Hungary followed a different route. The promulgation of a constitution preceded free, competitive popular elections. The Hungarian constitution resulted from a series of meetings between representatives of
Parliament, all members of the Hungarian communist party (Hungarian
Socialist Worker’s Party) and the Opposition Roundtable, composed of
representatives of opposition parties, with the purpose of amending the
1949 communist constitution.41 Approximately 80 percent of the constitution was amended, and the amended version was approved in
September 1989. Competitive elections were first held in March 1990.42
The constitutional reform process has been subject to some criticism
based on its non-republican nature. The members of Parliament who participated in the drafting of the constitution had been elected while
Hungary was still a one-party system and, therefore, had not been elected democratically in competitive elections. The Opposition Roundtable
consisted of anti-communist organizations that had arisen over the years
and, due to the system in place in Hungary prior to the 1990 elections, had
never been formally selected to represent the opposition.43 Nonetheless, a
workable constitution emerged, and Hungary has held competitive elections since 1990, enjoying considerable success in its transition.

Poland
Poland represents a somewhat hybrid situation with regard to the
promulgation of a new constitution. In the 1980s, as a result of the emergence of the Solidarity Party, economic and political reforms were introduced. Solidarity was recognized as a legitimate political party, and twoparty elections began to be held. In 1989, a constitutional commission
was created to draft a new constitution. At that time, the Polish Parliament
(Seym) officially set aside two-thirds of its seats for the communist party,
and, as a result, the process stalled.44 In 1992, the first fully democratic
election was held, and soon afterward an interim constitution, known as
the “Small Constitution” was passed. It was not until 1997 that a final,
permanent constitution was promulgated.45
Although the path taken by the various transition countries to a new
constitution has differed, in the end, acceptable results have been reached.
More democratic forms of government have been created that continue to
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function today with the apparent consent of a majority of citizens in each
country, despite the problems faced by transition countries in the process.

The Case of Cuba
Cubans should establish a process for the adoption of a constitution
that reflects the values of their society and sets the parameters for the
state. Procedures should be established for the creation of some kind of
constitutional assembly in which representatives would debate and draft
a proposed constitution. The constitutional assembly should include
either an equal or proportionate number of representatives from all sectors of Cuban society, including dissident groups, exiles,46 and members
of the PCC47 or any other non-governmental organizations that exist in
Cuba at the time. The draft constitution would then be adopted by popular vote or by a majority of delegates or representatives to the constitutional assembly. Depending on the procedures established, competitive
elections could follow or precede the promulgation of a new constitution.
At the request of delegates, international organizations such as the
United Nations (UN), the Organization of American States (OAS), and
others may play a role in providing technical drafting assistance, research
or other support, and the supervision of elections or the referendum.
However, it is vital that the process be directed by Cubans and for
Cubans. It is unlikely that anything that is imposed by “outsiders” will
succeed in the long run because it will fail to address adequately issues
that are unique to Cubans and their culture.48
The process of creating the rule of law does not end, however, with
the promulgation of a new constitution. A new constitution will create the
new framework for government and lay the groundwork for the creation
of democratic institutions that further support the rule of law.

Institutions Supporting the Rule of Law: Law’s Institutional
Constraints
A true rule of law must be legitimized by a system of democratic
accountability and procedural fairness (due process).49 Without accountability, there is no rule of law. The system created to legitimize the use of
state power should include institutions that will permit accountability and
10

protect the expectations created by the rule of law. These institutions,
which Torke calls “institutional constraints” on the rule of law, must be
developed.
Some scholars do not view these institutions as components of the
rule of law but rather as devices that serve to implement the rule of law.50
Irrespective of whether they form part of the rule of law or simply serve
to support it, they are necessary components in the creation of a lawbased state. Accordingly, the following institutions should be created as
part of the process of establishing a rule of law in Cuba.51

An Electoral Process
The rule of law requires a democratic electoral process through which
free, fair, and competitive elections are regularly scheduled and held.
Cuba has not held free elections since 1948. Cuba must create an electoral
process and make provisions for the orderly transfer of power. The
process should take into account at least a two-party, if not a multi-party,
system, and a model tailored to accommodate competitive elections under
the chosen system must be developed. Electoral models include the plurality system, the cumulative voting system, the double ballot majority
system, and the alternative vote system.52
The plurality system is used in the United States, the United
Kingdom, Canada, and other countries of the former British
Commonwealth. It can be used in two-party and multi-party systems.
Legislative seats go to the candidate with the highest number of votes. In
a multi-party system, the candidate can win a seat with a mere plurality
of the votes.53 The cumulative voting system, used in Luxembourg, is a
modification of the plurality system that allows the voter as many votes
as there are seats but permits the voter to distribute his votes as he or she
deems fit.54
The double-ballot majority system is used in France and provides for
a run-off election (a second ballot) if no one candidate obtains a majority. The second ballot is limited to candidates who ran on the first ballot
and obtained 12.5 percent of the vote. The alternative vote system is a
variation on the second-ballot system. Voters cast their votes on the first
ballot and indicate their first and second choices on the ballot. If no candidate wins a majority of the vote, the candidate with the least number of
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votes has his votes redistributed to the voters’ second choices.55
In addition, the models should be appropriate for whatever system of
representation is created. For example, if a unicameral legislature is created in the context of a multi-party system, some type of proportional representation could be used to ensure as much as possible the representation
of all political parties, including minority parties. If a bicameral legislature is created, the type of representation in each chamber may differ.
Once a satisfactory electoral system has been established, an elected
legislature must be given the power to guide the country and legislate in
accordance with the specific norms. Those legislators will be subject to
removal when voters perceive that they are not responding to the will of
the citizenry or faithfully performing their duties. In this way, elected
officials are motivated to act in the interests of their constituents or risk
losing their positions of power.

Separation of Powers and Judicial Review
While democratic accountability is essential to the rule of law, adopting the concepts of separation of powers and judicial review will help
control the abuse of power.56 By separating the branches of government
and providing them with distinct powers vis-à-vis each other, “ambition
… [can be] made to counteract ambition,”57 and government can check
and control itself.
Almost all the countries of Central and Eastern Europe adopted some
form of separation of powers and judicial review when promulgating
their new constitutions. Those concepts have proven to be effective in
preventing abuses of power.58
Cuba currently rejects both separation of powers and judicial review
and concentrates virtually all power in the Council of State and the
Council of Ministers. The concepts of judicial review and separation of
powers should be introduced into a new Cuban constitution. Separate
branches of government should be formed consistent with the dictates of
the new constitution, and a constitutional court should be given the power
of judicial review. The introduction of these two concepts into a new
Cuban Constitution will create institutional constraints on power and will
operate to control the abuse or misuse of power.
Even if these concepts are adopted, it may be difficult to implement
12

them for several reasons. Cuban society, both before and after Castro, is
accustomed to power being exercised by a strong president or head of
state. This historical preference for a strong head of state may create
resistance to the concept of diffusion of powers. Moreover, due to the
manner in which courts have been used by the Castro regime to further its
socialist political goals, there may be resistance to the adoption of judicial review, which provides courts with broader institutional power.
Nonetheless, these concepts must be introduced and fostered because
they are important elements of democratic government. If appropriate and
effective institutions are created, public confidence in government will
grow, as will the tendency to trust legislative and judicial exercises of
power.

Independent Courts
The rule of law requires that laws be uniformly and fairly applied and
interpreted and, when inconsistent with the constitution, struck down.
This is the province of the judiciary. The judiciary plays a vital role in
establishing the rule of law because in this venue laws will be applied to
specific persons, and the consequences of failure to comply with a given
law will be determined. The courts will determine whether government
acts are valid and will resolve private disputes between parties. The
courts may also hear appeals from administrative tribunals established to
address grievances or complaints brought by those affected by decisions
of government agencies or regulatory bodies. In order to fulfill this role,
an independent judiciary staffed with competent, impartial judges must
be established and permitted to operate within a broad institutional
sphere.
Citizens should have broad access to the judicial system and be given
the ability to resort to the courts to resolve legitimate disputes. Court
costs should not be excessive, and litigants should be provided with some
resources to prosecute their cases, including access to free legal representation if necessary.
The Cuban judiciary has a long way to go before it can begin to operate effectively as an independent judiciary and support a law-based state
in Cuba. The institutional powers of the courts must be expanded, and
many changes in structure and administration must be effected.59 The
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creation of an independent judiciary must be a goal of the Cuban state if
a true rule of law is to be established.

Law Enforcement
Law enforcement institutions also support the rule of law in that their
role is to fulfill the duties imposed on them by law and protect persons
against illegal acts while protecting human dignity and upholding human
rights.60 The visible role of law enforcement in any society requires that
officers take the strictest care to avoid misuse or abuse of power.
Reform of law enforcement agencies and the retraining of law
enforcement officers is necessary as part of a transition. Law enforcement
in Cuba, like all other aspects of the legal system, seeks to enforce socialist goals. Law enforcement is often used as a means of repression of the
people, and members of the police or other state enforcement agencies are
mistrusted. To the extent that law enforcement can be seen as pursuing
legitimate goals and that members of state law enforcement agencies are
themselves subject to the laws, the rule of law is supported.

An Independent Legal Profession
An independent legal profession should be created and legal education provided with the view to producing lawyers trained not just in the
law, but also in the method of determining whether power is being exercised lawfully. Lawyers should be trained to advocate causes before the
courts or other tribunals established by law and should be permitted to
press those cases without interference from the government.
The legal profession in Cuba today consists mainly of lawyers who
practice in state controlled law firms (bufetes), prosecutors (fiscales), and
appointed judges who operate strictly within the parameters established
by the government. Lawyers are not trained to contest the use of power
by the state and do not operate independently as advocates. Their roles are
to advance the goals of socialism as expressed in the socialist laws enacted by the government. Laws are applied and interpreted in whatever manner is required to ensure that socialist goals are achieved. Because the
goals of socialism by definition conflict with the rights of individuals,
legal professionals are not able to challenge the use of government power
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and advocate on behalf of individuals.
The role of lawyers must change along with the role of the legal system. Lawyers should no longer be considered mere tools in the creation
of a socialist state. They must be educated and trained in the values of the
new system and understand their role in defending individual, human,
and property rights. Lawyers will also assist in the resolution of disputes
under the many new laws likely to be promulgated, particularly in the
commercial area. This will require restructuring of law schools and their
curricula in order to train new lawyers and retrain existing lawyers. It will
also require the creation of professional lawyer or legal associations to
support those training efforts or the restructuring of the two existing legal
professional associations in Cuba, the National Union of Cuban Jurists
(Unión Nacional de Juristas Cubanos) and the National Organization of
Lawyers’ Collectives (Organización Nacional de Bufetes Colectivos).

A Free Press
The existence of a free press is also important to the creation of the
rule of law for several reasons. First, the press — comprising all journalistic media, including television, print, radio, and wire services — can
assist in the education of citizens by disseminating information regarding
the values promoted by the rule of law, the promises made by the rule of
law, and its obligations. The press is also in a position to publish and disseminate information regarding the laws themselves to a wide sector of
society, thus increasing popular understanding of the content of laws and
of citizens’ rights under the law.
The press also promotes accountability of public officials. A press
that is willing and able to investigate and report government abuses of
power can make a difference, not only in public opinion, but also in the
behavior of government officials. Politicians and other elected or appointed officials will be unable to act in their own self-interest with impunity
if the probability exists that their actions will be discovered and reported
and that negative consequences such as recall, impeachment, or loss of
power at the next election will follow.
Numerous independent journalists live and work in Cuba today,
despite the fact that they are not permitted to operate or report freely on
relevant issues. No doubt many would enter the field if opportunities
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existed to do so without being subjected to government censure or
reprisal for reporting on political events. After a transition, journalists
should be freed to report on all issues without government interference.
Media outlets should be removed from the control of the state and programs to modernize communication should be implemented. The programs should address ways to provide journalists with the tools of the
trade, including fax machines, access to wire services and international
news, access to information regarding proposed changes or reforms prior
to their taking effect, and even computers with internet access.

Education
The Castro government has used education as a linchpin in its plan to
create a socialist state, inculcating not only socialist values, but also the
“cult of Fidel” in children as soon as they reach school age. The existing
educational system will have to be undone and replaced with a more traditional one. Instead of teaching the virtues of the Revolution, children
should be taught general civic values. The focus should be on teaching
the attributes of good citizenship in a democratic state, which requires
active participation by the citizenry and respect for others’ rights. The
value of law as a means of protecting individual and human rights and
controlling abuses of government should be taught from the elementary
level through high school. Students should be educated about their rights
as citizens and understand the importance of respecting the rights of others. The school curricula should contain an age-appropriate course of
study promoting a general understanding of the legal system and the benefits inherent in the system. This will require new textbooks, special
teaching materials for use in classrooms, teacher training programs, and
other structural and substantive reforms.61
Universities and law schools should emphasize the importance of the
rule of law and create an understanding of the institutional role of law in
protecting individual rights and developing a market economy.62 Law students should also understand their unique role in fostering the rule of law
and be trained to advocate causes on behalf of individuals in the courts or
before appropriate tribunals.
Finally, citizens should be made aware of their rights through public
awareness campaigns. Flyers, pamphlets, radio programs, television seg16

ments, and other public service announcements should be prepared and
used to provide information on reforms and the new rights and obligations created by the changes in the system. Government offices or nongovernment organizations can provide information regarding reforms,
business, training, employment, or other opportunities and related laws or
regulations to citizens upon request.
In Hungary, a “Street Law Program” initiated by the Foundation for
Clinical Legal Education has created a handbook in an effort to raise public awareness of citizens’ rights and to encourage and foster respect for
laws within the framework of a democratic society. Different versions of
the handbook may be created depending on the expected use, with one
version used for high school students, another for university students, and
yet another for lay persons and non-students.63
The task of changing a society’s values through education is a difficult one, yet no alternative exists if the goal is the creation of a democratic, law-based state. The use of education as a vehicle for change
should be explored and utilized in conjunction with other institutions in
any effort to develop a rule of law.

Creating a Legal Framework: Law’s “Formal Constraints”
As previously noted, an important initial step during a transition is
the promulgation of a new constitution. The constitution may be drafted
by a constitutional assembly, by a constitutional assembly in conjunction
with the legislature, or through some other process. In any event, while
the exact form and contents of the constitution ultimately promulgated
can be debated, at a minimum, it should create the framework for the new
democratic government, establishing and defining the parameters of the
state’s legislative, executive, and judicial powers.
A legislative body should be constituted as soon as possible. Without
a legislative body that can begin creating the country’s new legal framework, the reform process cannot truly begin. In view of creating a legislative body, free and competitive elections should be held as early as
practicable. Once elected, the legislature should begin building the new
legal framework for the country, the top of Torke’s pyramid. The legislature should have the authority to repeal existing laws and pass the many
new laws necessary to foster economic growth and protect the rights of
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citizens. As part of this process, the legislature should consider creating
procedures to review existing laws to determine which require immediate
repeal or reform and to decide which areas of legislation require immediate attention.64 Among the laws requiring immediate repeal are numerous
criminal laws that violate individual or human rights, such as the law
against “dangerousness,” laws labeling those who speak against Castro or
the government as “counterrevolutionaries” subject to criminal prosecution, and laws limiting free speech or the freedom to assemble. Among
the areas of immediate concern for reform or the passage of new laws are
laws governing entry into or exit from the market, including laws permitting ownership of private property; establishing contract rights; governing the creation of business entities such as corporations, partnerships,
and limited liability companies; and banking and finance laws. Each area
of reform will require extensive study and debate as well as numerous
attempts at drafting.
The process of creating a legal framework in Cuba will be as lengthy
and complicated as it is for any country embarking on the task. Because
all reforms cannot be undertaken at once, the process is often incremental. Usually, however, a big push should be made in the initial stages in
an effort to create a basis for immediate economic and political reform
and the creation of new institutions to support the reforms. This was done
in a number of countries in Central and Eastern Europe after the collapse
of the Soviet Union.
In Hungary, the Czech Republic, and Bulgaria new constitutions were
promulgated almost immediately. Those constitutions established the
powers of government and divided powers among the executive, judicial,
and legislative branches. They contained provisions allowing for private
ownership of property and the right to contract, paving the way for the
creation of a free market. Commercial and corporate laws were drafted
permitting the creation of corporations and other legally recognized legal
entities capable of doing business within the legal framework.
In Russia, a new government was formed, and eventually a constitution was promulgated in 1993. Although some reforms have been made
throughout the past ten years or so, it was not until July 2002 that a new
Criminal Procedural Code was adopted. The new code incorporates many
criminal justice concepts used in Western Europe and the United States,
including the presumption of innocence, independence of judges, and the
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right of defense attorneys to challenge the admissibility of evidence,
including evidence obtained without a proper warrant.65 The American
Bar Association’s Central and East European Law Initiative (CEELI) supported this effort by providing drafting assistance and organizing a visit
to the United States by a Russian working group to observe some of the
new concepts adopted in practice in the Maryland courts.66 In addition to
the reform of the criminal code, numerous other reforms have been initiated including a clinical education program initiated by CEELI. The program seeks to provide standards and networks for creating those programs and to facilitate their creation.
In Bulgaria, legal reform has been an ongoing process since 1990 and
has entailed the creation of new civil and criminal codes, procedural
codes, new banking and commercial laws, and continuous amendments to
those to reflect political, social, or economic changes in the country.67
The process is ongoing. In April of 2002, a draft law for amending the
Judicial System Act, which governs the organization and administration
of the judiciary, was introduced in Parliament by the Council of
Ministers. The amendments are being considered, but the debate on the
law is expected to be vigorous as the prosecutor’s office opposes many of
the changes.68 The Bulgarian Parliament is also considering implementing
laws against money laundering and financial crimes, reforming aspects of
the legal profession, and creating more alternative dispute resolution
mechanisms.69
While a legal framework is necessary to create a law-based state, in
order for laws to conform to the rule of law, they must meet certain standards regarding the manner in which those laws are promulgated, implemented, interpreted, applied, and challenged. Those standards must be
adopted and incorporated into the processes established for making,
applying, and interpreting laws prior to any attempts to enact new legislation. The principles that govern the manner in which laws must be made
and implemented in order to conform to the rule of law include the following:70
1) Laws must be duly authorized by a legitimate body and must
conform to an established criteria of validity. A constituent body
must pass laws in accordance with procedures adopted for that
purpose. Those procedures may be found in the constitution or
other principal laws.
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2) Laws must be uniformly applicable to all citizens. Similarly
situated persons should be treated equally. In addition, specific
classes of persons may not be exempted from or made specifically subject to a law.
3) Laws must be clear in meaning and interpreted in accordance
with known and uniform standards or a process of specific legal
reasoning.
4) Laws should be for the most part prospective and should be
promulgated in writing and widely disseminated and accessible
in advance of their effective date in order to allow persons subject to laws to have time to conform their behavior to them. In
addition, the consequences of a failure to comply with laws
should be known in advance.
5) Persons subject to the law should be capable of complying
with its dictates.
6) Laws must be interpreted and applied by independent tribunals. These tribunals should have the authority to resolve
issues relating to the use of state power or any other dispute arising under the law. These tribunals should also have the power to
determine the validity of the law in dispute, resolve factual issues
according to law, and apply the law to the case. The mechanisms
provided may include the ability to challenge not only government’s actions on a broad level in independent courts, but also the
decisions or rulings of government officials at an administrative
level through appropriate grievance or review procedures.
7) Finally, all those subject to the laws of the state should have
access to courts and to representation by lawyers trained and prepared to advocate cases on behalf of persons subject to those
laws. In criminal matters at least, persons unable to retain their
own lawyer should be provided with representation by the state.71
Procedural fairness should also be safeguarded throughout the
process. Laws should be debated prior to their enactment, and citizens
should have a right to make their views known to their elected representatives. After laws are passed and made effective, due process should be
observed. Persons subject to sanction for violations of law should receive
adequate notices of any violation and a chance to be heard in an appropriate tribunal. Certain studies have suggested that where individuals in
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the system receive due process, are treated with respect, and perceive that
like situations are treated similarly, voluntary compliance with the law is
more likely. If a decision is viewed as procedurally just, it is more likely
to be viewed as legitimate.72
Accordingly, procedural methods must be established to ensure: 1)
that laws are properly passed and uniformly implemented and enforced,
and 2) that citizens or others subject to the law are provided with mechanisms to challenge the application of the law to them and are treated with
respect in any such proceeding.
In creating the legal framework of a democratic Cuba, the legislature
must establish a process for passing laws that meets the standards necessary to create a rule of law and, in passing any new laws, the legislature
must meet those parameters. In order to meet these standards, many
reforms will be required, and mechanisms to support this legislative
process must be adopted. For example, a legislative record should be kept
that documents all proposed legislation and any debate relating to proposed laws. Once passed, laws should be published and widely disseminated. The legislature should avoid frequent changes or revisions to laws
to allow persons subject to them time to conform their conduct to laws.
Sanctions for failure to comply with the law should be delineated in the
law itself or easily determined by reference to another law.
One caveat should be mentioned in connection with the process of
creating a new legal framework in Cuba. Laws must be tailored to the
reality of a country and must attempt to create standards of behavior that
are consistent with the political, economic, and moral values of a society,
as well as its traditions and cultural norms.73 Laws that fail to accommodate these factors can be rejected and widely disregarded or fail to operate as intended. In this regard, it is important to understand that the
wholesale transplantation of another society’s laws will probably fail to
bring about the desired results, even if those laws are otherwise fair,
sound, and workable. Instead, legal ideas and specific laws, if transplanted to another society, should be modified to address indigenous social and
political conditions and institutions to better effect their purposes.74 That
is not to say that legal concepts and laws cannot be successfully transplanted, merely that some effort should be made to adapt them to a specific country’s needs, if necessary.75
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The Role of Leadership in the Creation of a Law-Based State
Political leaders play an important role in creating a rule of law. The
prominence of the political class makes it the best example for citizens
seeking a model of behavior in a law-based state. It is they who must first
show their willingness to submit themselves to the law in order to begin
creating a rule of law culture. Political leaders who do not seek to adapt
the law to their political needs or the needs of their party are necessary to
create a rule of law culture. Elected and appointed officials who resist
using or ignoring the law to favor party elites or obtain personal benefits
will begin to create the proper atmosphere for democracy and the rule of
law. Elected officials must voluntarily transfer power to other newly
elected officials in accordance with the dictates of law. This behavior on
the part of the political class raises the expectations of citizens and creates the situation where lawful behavior is not only expected, but also
demanded.
At some level, the rule of law is an ideal that may not be capable of
being fully realized. If, however, the majority of citizens consent to a
given form of government, accept a democratic rule of law, and conform
their behavior to the norms set forth in the laws, then a culture capable of
supporting the rule of law will begin to develop. Further strengthening of
the rule of law culture will occur over time as citizens begin to see that
the government is in fact accountable to them, that their political leaders
respect the law and do not hold themselves above it, that the institutions
they create operate to protect their individual rights and the rights of others in society, that there are processes and mechanisms for checking state
power, and that they are generally benefited by conforming to laws.
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Conclusion
Creating the rule of law is viewed conceptually by many as the
attempt to create “a government of laws, and not of men.”76 While the
creation of a perfect balance of power between government and citizens
is a utopian ideal, a nation may yet create, by means of democratic constitutionalism and the rule of law, a “sensible accommodation of liberty
and power.”77 This should be the goal of the Cuban government once
transition begins. With this goal in mind, and with the understanding that
there is no formula for establishing the rule of law, Cubans may begin the
process of creating a law-based state.
The construction of a law-based state will require not merely the passage of laws constituting a legal framework for the country, but also the
creation of institutions to support the rule of law and, most importantly,
the creation of a constitutional culture. Creating the belief in the rule of
law and encouraging widespread adherence to the principle that no one is
above the law will undoubtedly be the most difficult challenge. It is
nonetheless a challenge that must be accepted.
Establishing the rule of law is arguably one of the most important
and difficult elements of transition. The task of transforming Cuba
from a lawless society to a law-based one will require changes not only
in the legal order but also the political, social, and cultural order. Success
is not ensured. Reforms likely will be pursued against the opposition of
an entrenched bureaucracy and extensive cronyism. Ultimately, the
success of democratic reforms will require broad support by all segments
of society.
In sum, the rule of law is not about passing laws per se. It is a broader concept, requiring the creation of a constitutional democracy where citizens, who have consented to be governed and both participate and
believe in their government, nonetheless may hold their government
accountable.
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