
VICARIOUS LIABILITY CLAIM – ABUSE – RECRUITMENT 

MEDICALS 

George Kemish LLM MCMI MIC 

Director and Principal Consultant - HR Strategy & Workforce Planning 

126 Claimants were seeking damages against Barclays Bank. They had been 
abused by the medical practitioner who was conducting medicals prior to their 
appointment as employees of the bank. The doctor died in 2009, and therefore 
any claim against him personally was too late. The Claimants alleged that 
Barclays Bank was vicariously liable for the acts committed by the doctor. 

The court said that determination of the issue as to whether or not vicarious 
liability existed in a particular case involved a two-stage test: 

i) Is the relevant relationship one of employment or "akin to employment"? 

ii) If so, was the tort sufficiently closely connected with that employment or 
quasi employment? 

The five criteria for the first stage to be satisfied were: 

The defendant is more likely to have the means to compensate the victim than 
the tortfeasor and can be expected to have insured against that liability. 

The tort will have been committed as a result of activity being taken by the 
employee on behalf of the employer. 

The tortfeasor's activity is likely to be a part of the business activity of the 
defendant. 

The employer, by employing the employee to carry on the activity, will have 
created the risk of the tort committed by the employee. 

The employee will, to a greater or lesser degree, have been under the control 
of the employer. 

The court found that each of the criteria were met. 

Concerning the second stage, the court found that the alleged sexual abuse 
was inextricably interwoven with the carrying out by the doctor of his duties 
pursuant to his engagement by the Bank. In the circumstances the tort was so 
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closely connected with that employment or engagement as to satisfy the 
second stage. 

In view of the outcome of this case, our advice is that, where medicals are 
conducted as part of the recruitment process, ensure that same-sex 
chaperones are provided, and/or give the candidates the option of providing 
their own chaperone. 

The full case report can be found at 
https://www.employmentcasesupdate.co.uk/site.aspx?i=ed35761 

 


