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Cotsworth Memo (1998)

March 16, 1998

MEMORANDUM

SUBJECT:  Risk-Based Clean Closure

FROM: Elizabeth Cotsworth, Acting Director Asigned’
Office of Solid Waste
TO: RCRA Senior Policy Advisors
Regions [ - X
The purpose of this is 1o provide gy on risk-based clean closure and

o confirm that, under current regulations, RCRA regulated units may be elean closed to
protective, risk-based media cleanup levels.

Closure Requirements and Regulations

Closure is the term used to describe taking a RCRA regulated unit out of service. During
closure, facility owners/operators must comply with the closure performance standard at 40 CFR
264111 or 40 CFR 265.111. According to 40 CFR 264 111 and 40 CFR 265 111, closure must
be completed in a manner that: (a) minimizes that need for further maintenance; (b) controls,
minimizes or eliminates, to the extent necessary to protect human health and the environment,
posi-closure escape of hazardous waste, C leachate, cc i run-off,
or hazardous waste decomposition products to ground or surface waters or to the atmosphere;
and, (c) complies with the unit-specific elosure requirements of 40 CFR Part 264 or 265.
Generally, two types of closure are allowed - closure by removal or decontamination (referred to
here as “clean closure™) and closure with waste in place.'

The premise of clean closure is that all hazardous wastes have been removed from a given
RCRA regulated unit and any releases at or from the unit have been remediated so that further
regulaiory control under RCRA Subtitle C is not necessary o protect human health and the
environment. As part of meeting the closure performance standard referenced above, for clean
closure, facility ownersloperators must remove all wastes from the closing unit and remove or

! On Navember 8, 1994 EPA requested comment on an appreach that would reduce ar eliminate the repulatary
distinction between cleanup of releases from closed or elosing regulated units and cleanup of releases from non-regulated
units under the RCRA corrective action program. 59 FR 55778, If pramulgated, this approach would essentially create a
third type of closure by allowing some closing units o take advamage of the sdditional fexsbility provided by the
comective action program. The Office of Solid Waste plans to address this issue further in the final post-closure rule
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A Second Look at Cotsworth
I

> The Cotsworth memo makes clear that hazard constituents can
remain.

environment. (52 FR 8704, March 19, 1987.) As the Agency explained in the 1987, notice, this
interpretation means that, except for hazardous waste and liners, for clean closure, the regulations
do not require.one to completely remove all contamination, i.e., to background, at or from a
closing unit. Rather, some limited quantity of hazardous constituents might remain in
environmental media after clean closure provided they are at concentrations below levels that
may pose a risk to human health and the environment. In the 1987 notice, EPA took the position

» Can we take a harder/closer look at distinguishing hazardous
waste from hazardous constituents?
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Herman Memo (1996)

MEMORANDUM - Dated Seplember 24, 1556

SUEJECT: Coondination Betegen RCRMA Comettive Action and Closure and CERTLA St
Acitviies

FROM: Shaven A& Heman, Assistant Adminisralor
OMce of Erdorcamant and Comglance Assurance
Unied Siaies Ervironmental Projeciion Agency

Elinit P. Laws, Assistant Adminsralor
OfMfica of Bold Waste and Emargency Resporsa
Unilnd Stes Enviennmental Profection Agency

To: RCRAICERCLA Masonal Policy Maragos
Rogors |- X Agarcy

Good RCRACERCLA cocrdinalion has become increasingly mpotant as cur offices hawve
rearganized and programs have assumed new orgerdzational relationships. 'We baliewe that, in
ganeral, coordnafon of sie ckanup aciviles among EPA RCRA, EPA CERCLA and
statwitribal cleanup programs has improved gready; howover, wa ane aware of oxamples of
sama remaining cocrdinalion difficulies. In s memo, e discuss hres aeas: accepance of
decisions mads by ofwer remadial programs; deferral of acivles and coondinabion amorg EPA
RCRA, EPA CERCLA and staderbal cleanup programs; and coondination of the specfic
siandards and adminisiradve mguremenis for ciosure of RCARA regulaied units with obfer
cheanup aciviies. We also announce a revision io ihe Agency's policy on ihe use ol Taie and
ranspor calculations i meet ©e “clean closure” performance standand under RCRA. We hops
e guidance offered here will assisi in your continuing effors o eliminate duplication of efor,
Sirgamiing cleanup processes, and buld afectie relaSonships with Ta S5es and tibes.

This M@maorandum fcuses on coordinason babwesn CERCLA and RORA cleanup proyams;
FovEvEr, wo Belove the approaches Gulinad hohe ane also applicable & ooarEnabion beteoon
aithar of $wese programs and cerain stabe or ribal cleanup programs fat meot apgeopriaie
critaria. For mumpke, over half of T states hawe "Superiund-ke” auhorles. In some cases,
thesa stade authories are substanially equivalent in scope and offect o the federal CERCLA
program and fo the staio or federal RCRA cormecive action pregram. In accordancs with the
1924 Indan Paolicy, EPA recognizos wibes as sovonsign natiors, and will work with them on a
govmman-o-govemmen basis when cocrdination cleanup effors on lands under wbal
jurisdictian.

In :ddidon o T guidance provided in this maemanardum, bvo oiher on-geng infiadves address
coordination of RCRA and CERCLA. Firsl, EPA Is currendy coordinating an interagency ard
siale "Lead Rogdaior Workgroup.® This workgroup infends o provide guidance whene
cearlapping clharup suoriies apply ab federal facildes ©at Menties aplons for coordnating
owersighl and dederting cleanup Trom one program 0 ancther. We irdend for Roday’s
memamEndem and the pending quidance fom Fw Lead Regulator Workgroup 0 wark in conoert
o improve RCARACERCLA iniegragon and coordnadon. Second, EPA has also mgquesied
commerd on RCRACERCLA iniegraSon issues in the May 1. 1338 Advarced HNodoe of
Fropased Fudamaking-Cormotve Aoson 16r Releases From 5ol Wasto Managamans Units at

“Conesn ation Batweas ACAA Comectra Acnnand Closens e CERCLA Sia Aol - Saplermbar 24, 1908
Fage 1
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Could the Herman Memo Provide Guidance?

s
» Could express deferral to HSRA or the VRP be an option?

While EPA's general policy is fer facilities subject to both CERCLA and RCRA to be cleaned up
under RCRA, in some cases, it may be more appropriate for the federal CERCLA program or a
state/tribal "Superfund-like" cleanup program to take the lead. In these cases, the RCRA
permit/order should defer corrective action at all of the facility to CERCLA or a state/tribal
cleanup program. For example, where program priorities differ, and a cleanup under CERCLA
has already been completed or is underway at a RCRA facility, corrective action conditions in
the RCRA permit/order could state that the existence of a CERCLA action makes separate
RCRA action unnecessary. In this case, there would be no need for the RCRA program to
revisit the remedy at some later point in time. Where the CERCLA program has already
selected a remedy, the RCRA permit could cite the CERCLA decision document (e.g., ROD),
but would not necessarily have to incorporate that document by reference. RCRA
permits/orders can also defer corrective action in a similar way for cleanups undertaken under
state/tribal programs provided the state/tribal action protects human health and the environment
to a degree at least equivalent to that required under the RCRA program.
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Could the Herman Memo Provide Guidance?

I
» Compliance schedule for HSRA/VRP cleanup first?

Establish timing sequences in RCRA and CERCLA decision documents. RCRA
and CERCLA decision documents can establish schedules according to which
the requirements for cleanup at all or part of a facility under one authority would
be determined only after completion of an action under the other authority. For
examples RCRA permits/orders can establish schedules of compliance which
allow decisions as to whether corrective action is required to be made after
completion of a CERCLA cleanup or a cleanup under a state/tribal authority.
After the state or CERCLA response is carried out, there should be no need for
further cleanup under RCRA and the RCRA permit/order could simply make that
finding. Similarly, CERCLA or state/tribal cleanup program decision documents
could delay review of units or areas that are being addressed under RCRA, with
the expectation that no additional cleanup will need to be undertaken pending
successful completion of the RCRA activities, although CERCLA would have to
go through the administrative step of deleting the site from the NPL.
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Other Options?
ol

» Statutory changes to remove RCRA prohibition from VRP
and/or Brownfields enrollment?

> RCRA Permittee Taskforce/Interest Group?

» Federal regulatory changes?
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Questions?
s J

Jonathan E. Wells
Kazmarek Mowrey Cloud Laseter

jwells@kmcllaw.com

(404) 812-0156
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